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Story  Of  Lincoln's  One  Case 
In  Supreme  Court  I 


By  ARTHUR  KROCK 

Special  jrom  New  York  Times 
Washington  —  The  complete 
text— hitherto  unpublished —of 
notes  written  in  his  own  hand 
by  Abraham  Lincoln,  to  guide 
his  oral  argument  in  the  only 
case  in  which  he  ever  appeared 
before  the  supreme  court  of  the 
United  States,  was  reproduced 
in  the  New  York  Times  today 
from  the  original,  for  publica- 
tion on  the  139th  anniversary  of 
Lincoln's  birth. 

The  document  was  loaned  to 
the  Times  for  this  purpose  by  its 
owner,  J.  Spalding  Flannery,  a 
distinguished  member  of  the  bar 
of  the  District  of  Columbia.  It 
was  presented  by  Mrs.  Robert 
Todd  Lincoln,  widow  of  the 
elder  son  of  the  war  president, 
to  Flannery,  who  was  her  hus- 
band's personal  attorney  and 
drew  for  him  the  deed  of  gift 
whereby  the  Lincoln  papers 
whereby  the  Lincoln  papers 
of  Congress. 

*  +  * 

It  is  Plannery's  purpose  to 

give  the  original  of  this  rare 
document  to  the  chief  justice  of 
the  United  States,  Fred  M.  Vin- 
son, as  part  of  the  historical  ex- 
hibit which  he  hopes  the  court 
will  establish  in  "some  safe  and 
suitable  repository." 

The  text  reveals  Lincoln  as  a 
lawyer  of  great  skill  and  com- 
petence, which  some  biograph- 
ers have  slighted  and  some 
have  denied. 

The  decision  of  the  high  court 
was  adverse  to  the  cause  of  the 
young  Illinois  lawyer  and  was 
written  by  Roger  B.  Taney,  the 
chief  justice  whose  Dred"  Scott 
decision  set  in  motion  a  train 
of  events  that  helped  greatly  to 
carry  Lincoln  to  the  presidency 
and  bring  on  the  war  between 
the  states. 

*  *  * 

The  case  Lincoln  argued  was 

entitled  Lewis  v.  Lewis  (Su- 
preme Court  reports  46-49,  pages 
773-783). 

Admitted  with  Lincoln  to  court 
practice  in  the  December  term 
of  1848,  were  other  notable  per- 
sons: Hannibal  Hamlin  of  Maine, 
who  was  to  be  elected  vice  presi- 
dent on  the  ticket  with  Lincoln 
in  1860;  Albert  Pike,  the  famous 
Freemason,  lawyer  and  explorer 
of  the  southwest  (pardoned  by 
Andrew  Johnson  for  his  Confed- 
erate activities,  yet  tried  for  trea- 
son afterwards);  Joseph  P.  Brad- 
ley, whose  vote  on  the  electoral 
commission  in  1877  gave  the 
presidency  to  Hayes  over  Tilden, 
amj  Judah  P.  Benjamin  of  Louisi- 
ana, Confederate  statesman  and 
lattr  the  leader  of  the  parlia- 
mentary bar  of  Great  Britain. 


Ihe  case  of  Lewis  V.  Lewis 

involved  a  very  technical  point 
of  law,  and,  at  the  request  of 
this  correspondent,  a  most  emi- 
nen,  legal  authority  analyzed  the 
issui  and  commented  on  Lin- 
colns  notes  as  follows: 

Ii  1819,  Broadwell  conveyed 
to  William)  Lewis  a  tract  of 
lam  in  Ohio  by  warranty  deed. 
In  1125,  a  third  party  recovered 
100  acres  of  the  la  n  d  from 
Lews  in  an  ejectment  action. 
Eiglteen  years  later,  in  1843, 
Lews  brought  suit  for  breach 
of  warranty  against  the  admin- 
istraor  of  Broadwell's  estate 
in  tie  U.  S.  circuit  court  for 
the  ustrict  of  Illinois.  The  ad- 
minitrator  (Thomas  Lewis, 
whon  Lincoln  represented), 
replying  upon  the  Illinois  stat- 
utes >f  limitation,  pleaded  that 
the  ;uit  was  barred  by  the 
passage  of  time. 

In  1827  the  Illinois  legisla- 
ture lad  enacted  a  statute  pro- 
viding that  suits  of  the  sort 
involved  here  must  be  com- 
menced within  16  years  after 
the  cause  of  action  has  ac- 
crued. The  statute,  however, 
contained  a  savings  clause 
which  stated  that,  with  respect 
to  persons  beyond  the  limits 
of  the  state  when  the  cause  of 
action  came  into  existence,  the 
16-year  period  should  begin  to 

run  only  when  such  person 
should  come  into  the  state. 

The  plaintiff  had  not  been 
in  Illinois  until  he  filed  suit  in 
1843.  But  in  1837,  the  Illinois 
legislature  had  repealed  the 
savings  clause.  The  issue  thus 
became  whether  the  16-year 
period  of  limitation  should  be 
held  to  run  from  the  date  the 
cause  of  action  came  into  ,  be- 
ing or  from  the  date  of  the 
repeal  of  the  saving  clause.  If 
the  former  construction  were 
made,  this  suit  would  be 
barred.  The  case  came  before 
the  supreme  court  of  the 
United  States  upon  a  certifi- 
cate of  division  in  opinion  be- 
tween the  judges  of  the  circuit 
court. 

*  *  * 

The  supreme  court,  through 

Chief  Justice  Taney,  held  that 
the  16-year  limitation  period 
ran  from  the  date  of  the  repeal 
of  the  savings  clause  and, 
hence,  that  the  suit  was  not 


|  barred  by  passage  of  time.  The 
opinion  points  out  that  with 
the  repeal  of  the  savings  clause 
in  1837,  the  cause  of  action  in 
this  case  was  for  the  first  time 
subjected  to  the  operation  of 
the  statute.  If  the  plaintiff  had 
come  into  the  state  before  the 
savings  clause  was  repealed, 
he  would  have  been  afforded 
16  years  thereafter  in  which  to 
bring  suit. 

*  *  # 

»  The  court,  relying  upon  i(s 

decision  in  Ross  et  al.  v. 
Duval,  13  Peters  57,  concluded 
that  the  Illinois  legislature  in 
enacting  the  repeal  statute 
had  placed  out-of-state  plain- 
tiffs in  the  same  position  they 
would  have  occupied  under 
the  1827  statute  if  they  had 
come  into  the  state  on  the  date 
of  passage  of  the  1837  act. 

Justice  McLean  entered  a 
vigorous  dissent,  contending 
that  Ross  v.  Duval,  in  which 
he  had  written  the  opinion  of 
the  court  10  years  earlier,  did 


not  support  the  position  of  the 
majority  and  was,  in  effect, 
being  overruled. 

*  *  * 

The  notes  of  Lincoln  contain 

an  accurate  chronology  of  the 
relevant  events,  a  clear  state- 
ment of  the  issues,  and  a  thor- 
ough canvass  of  the  authori- 
ties which,  while  recognized 
to  be  not  directly  in  point, 
were  considered  persuasively 
analogous.  Interestingly,  the 
case  of  Ross  v.  Duval,  relied 
upon  by  both  the  majority  of 
the  court  and  the  dissenting 
justice,  is  not  cited  in  the 
notes.  _  The  opinion  of  Chief 
Justice  Taney,  however,  re- 
veals that  the  case  was  brought 
to  the  attention  of  the  court 
on  argument,  either  by  Lin- 
coln or  his  co-counsel,  Law- 
rence. 

*  *  * 

In4* other  words,  Lincoln's  ar- 
gument got  the  supreme  court 
into  one  of  its  frequent  mixups. 
The  majority  relied  on  its  inter- 


pretation of  a  previous  decision 
by  a  dissenting  justice  which 
he,  in  dissenting,  said  the  major- 
ity had  misapplied.  This  may 
account  in  part  for  Lincoln's  at- 
titude toward  the  supreme  court 
when  he  became  president. 

Lincoln,  of* course,  filed  the 
usual  briefs,  but  of  the  entire 
record  only  his  notes  and  the 
court  opinions  have  been  pre- 
served. 

Very  small  space  has  been  giv- 
en in  Lincoln  biographies  to 
Lewis  V.  Lewis.  Frederick  Tre\  - 
or  Hill  in  his  book  "Lincoln 
the  Lawyer"  (Century,  1906) 
had  a  few  lines  about  it  and  re- 
produced the  first  page  of  the 
text  of  the  notes  which  the 
Times  published  in  full  for  the 
first  time.  Hill  was  granted  thi.- 
permission  by  Robert  T.  Lincoln 
some  years  before  the  entire 
paper  was  presented  by  Flan 
nery.  He  wrote  that  "the  brief.- 
are  still  in  existence  today,"  but 
Cropley's  letter  indicates  that  or 
this  point  Hill  was  misinformed 
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Washington  HaeUyround 

Lincoln  Brief  on  Display 
In  High  Court's  Library 

By  The  Inquirer  Washington  Bureau  Staff 

WASHINGTON,  July  7. 

THE  brief  in  the  first  and  only  case  President  Abraham  Lin- 
coln took  before  the  United  States  Supreme  Court  is  on  dis- 
play for  a  brief  time  at  the  Supreme  Court  library.  From  this 
five-page  handwritten  brief  100  years  ago  Lincoln  argued  the 
case  of  Lev/is  vs.  Lewis,  a  property  deed  litigation  that  came  up 
to  the  highest  court  from  a  Federal  court  in  Illinois.  Lincoln  was 
then  serving  in  the  House  of  Rcnresentatives.  Researchers  in 
the  law  library  have  not  been  able  to  ascertain  whether  Lincoln 
won  the  case. 

The  brief  was  presented  to  the  library  by  John  S.  Flannery, 
a  Washington  lawyer,  to  whom  it  was  given  several  years  ago  by 
Mrs.  Robert  Todd  Lincoln,  wile  of  the  President's  son. 

*  *  •> 
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Rosalin  Campbell,  P.O.Box  11,  Granite,  Idaho.      July  8,  1948 


Dr.  Louis  A.  Warren,  Editor, 
Lincoln  National  Life  Foundation, 
Fort  Wayne, 
Indiana. 


Dear  Dr.  Warren* 


It  was  indeed  a  pleasure  to  receive  the  1000th  issue 
of  Lincoln  Lore,  giving  a  biographical  sketch  and  tributes  from 
prominent  Lincoln  enthusiasts  and  friends  of  yours.  Congratulations 
from  an  humble  student  of  Lincolnia. 


In  a  recent  dispatch  to  The  New  York  Times,  dated  June 
29,  entitled* 


"Court  Gets  Lincoln  MS.",  it  is  reported  that* 


"The  original  manuscript  prepared  by  Abraham  Lincoln 
for  the  only  argument  in  which  he  ever  appeared  before  the 
Supreme  Court  was  placed  in  the  court  library  today  

"The  manuscript  consists  of  notes  hand-written  by 
President  Lincoln  for  an  argument  he  proposed  to  make  at  the 
December  session  of  the  Supreme  Court  in  1848  in  the  case  of 
Lewis  v.  Lewis*  ••  " 


Biographical  data  show  that  Abraham  Lincoln  was  admitted 
to  practice  before  the  Supreme  Court  on  March  7,  1212.,  and  left 
Washington  on  March  21,  1849. 

Perhaps  this  subject  will  be  considered  in  a  forthcoming 
issue  of  Lincoln  Lore  and  the  discrepancy  in  dates  explained.  It 
could  be,  of  course,  that  whilo  he  proposed  to  argue  the  case  during 
the  December  session,  he  really  did  so  following  his  admittance  in 
March,  1849  -  during  the  two  weeks  he  remained  there. 

The  writer  will  be  interested  in  watching  for  information 
on  this  question. 


July  16,  19**8 


Mi  sb  Roealin  Campbell 
P.  0.  Box  11 
Granite,  Idaho 

!$r  dear  Madam: 

Thanks  very  much  for  calling  to  our  attention 
the  suggestion  on  the  Supreme  Court  documents,  an  account  of 
which  we  already  have  "before  us.    We  find,  as  space  does  permit, 
itg  will  he  happy  to  follow  throu^i  on  your  suggestion.  r£Uahk 
you  fox  your  kind  words  ahout  Lincoln  Lore. 

Tery  truly  yours ^ 


LAWiCM 
L.A.Uarren 


Director 


